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Who Should Listen to this Webinar?

 We will be discussing the admitting documents that are need for hospitals, clinics,
outpatient facilities (e.g., ambulatory surgery centers, D&T Centers), and physician
offices (collectively, “Providers”).

* We will be focusing on Federal requirements, as well as state laws in Connecticut,
Florida, New Jersey, and New York.

 We will not be discussing admitting documentation for long term care or hospice
programs.

* We will not be discussing unique documents that might be required for mental health or
substance use treatment.
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Consent to Treat



General Consent to Treat

e Historically, the requirement for a general consent to treat is not founded in regulation,
but in archaic case law which states that that treating a patient without consent is
battery.

 The general consent to treat addresses routine activities related to treatment (e.g.,
taking of vitals, administering medication, non-invasive diagnostic exams, consultations,

etc.).

 The general consent to treat does not take the place of an informed consent that is
typically required for invasive procedures, procedures that involve anesthesia, high risk
procedures, and such other procedures that are mandated by law. Informed consent is
the discussion between the patient and the licensed practitioner performing the
procedure and involves explanation of the procedure, its benefits, risks and alternatives.
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General Consent to Treat

 The general consent can be obtained by the registrar or can be completed by the patient in
advance of the visit or admission.

 The general consent to treat should be written in a manner that is sufficiently broad as to cover
anyone who might be providing services at the facility.

e Example language:

“I hereby consent to [Name of Provider] and its employees, consultants and practitioners
with clinical privileges (the “Provider”) rendering such care and treatment to the Patient
as the Provider deems necessary, including physical examinations, radiological studies,
laboratory procedures, administration of medications, and other routine medical, and
nursing services and treatment. | understand that the practice of medicine and surgery is

not an exact science and acknowledge that no guarantees have been made as to the
results of the Patient’s treatment.”
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Financial Obligations



General Financial Responsibility

A provider should obtain in writing the patient’s acknowledgement of their financial
obligations (including for deductibles and co-pays). Depending on the nature of the
provider, the following are some considerations:

 From a practical perspective, patients should agree to keep insurance information up-to-
date and acknowledge the financial obligation of failing to do so.

e Subject to state protections around medical debt (to be discussed later), providers can
send unpaid amounts to collection agencies. Those collection agencies will charge fees.
In order to pass along those collection fees to the patient, it is best to inform the
patient, in advance, of the potential for such fees. See Section 808(1) of the Fair Debt
Collection Practices Act.
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General Financial Responsibility

 |f the provider obtains Consumer Credit Reports, in order to comply with the Fair Credit
Reporting Act, the patient must consent. 15 USC §1681b.

e |n order to avoid running afoul of the various Federal and state consumer protection
laws, if a fee will be charged for returned checks, patients should be informed in
advance.
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Assignment

In order for a provider to protect its right to receive payment directly from a patient’s
insurance plan or other third party payor, the provider should obtain the authorization to
receive payment (also referred to as an assignment of benefits) in writing from the patient
(e.g., Leon v. Martinez, 84 N.Y.2d 83, 88, 638 N.E.2d 511, 614 N.Y.5.2d 972 (1994)).
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Signature on File (“SOFA”)

Medicare requires that a patient sign the claim for services to be paid to the applicable
provider. In order to avoid having the patient sign each and every claim the provider may
keep the patient’s signature on file. The patient's signature authorizes release of medical
information necessary to process the claim. It also authorizes payment of benefits to the
provider when the provider accepts assignment on the claim. Medicare Claims Processing
Manual, Chapter 26 at: https://www.cms.gov/regulations-and-
guidance/quidance/manuals/downloads/cIm104c26pdf.pdf.
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Provider-Based Requirements — Off Campus

When a Medicare beneficiary is treated in a hospital outpatient department that is not located on the main
provider's campus (“HOPD”), the treatment is not required to be provided under EMTALA and the beneficiary will

incur a coinsurance liability for an outpatient visit, as for the physician service, the following requirements must be
met:

* The hospital must provide written notice to the beneficiary (that the beneficiary can read and understand), before
the delivery of services, of—

» The amount of the beneficiary's potential financial liability; or

» If the exact type and extent of care needed are not known, an explanation that the beneficiary will incur a
coinsurance liability to the hospital that he or she would not incur if the facility were not provider-based,
an estimate based on typical or average charges for visits to the facility, and a statement that the patient's
actual liability will depend upon the actual services furnished by the hospital.

* |f the beneficiary is unconscious, under great duress, or for any other reason unable to read and understand the
notice, the notice must be provided, before the delivery of services, to the beneficiary's authorized
representative.

In cases where an HOPD provides examination or treatment that is required to be provided by the EMTALA, notice,

must be given as soon as possible after the existence of an emergency has been ruled out or the emergency
condition has been stabilized. 42 CFR §413.65.
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Consumer Protections



Surprise Bills

In order to protect patients from receiving unexpected medical fees (e.g., out-of-network
providers for emergency, post-emergency, and certain other services; self pay patients),

the Federal and state governments have established laws that require certain information
about fees be disclosed to the patient in advice. These are colloquially referred to as “No

Surprise Bills.”
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Surprise Bills

e Surprise bills are addressed by the Federal No Surprises Act (“NSA”) and individual state
surprise bill [aws.

e NSA does not replace state laws, but rather fills in gaps where state laws cannot/do not
protect patients from common surprise bills by out-of-network providers.

* NSA and state surprise bill laws do not only address “out-of-network providers at in-
network facilities,” but may also contain disclosure requirements for self-pay patients.
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Federal No Surprises Act

The NSA has several distinct components:

1. Prohibition against balance billing an insured patient for services provided by out-of-
network providers at in-network facilities;

2. Protections for uninsured/self-pay patients by requiring disclosures of expected costs
of care; and

3. Dispute resolution procedures for insurer/provider disputes and uninsured
patient/provider disputes. 45 CFR Part 149
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Federal No Surprises Act — Notice and Consent

Certain out-of-network providers may still be able to bill a patient for services provided at
an in-network facility if there is a valid notice and consent form signed by the patient. 45
CFR §149.420.

e Form can be found at: https://www.cms.gov/files/document/standard-notice-consent-
forms-nonparticipating-providers-emergency-facilities-regarding-consumer.pdf

e Provider must provide this to patients separately (cannot include in a packet of forms),
and a provider representative must be available either in person or by phone to explain
the documents and answer questions. Must be provided at least 72 hours prior to the
appointment; if appointment is same day, must be 3 hours before provision of service.
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https://www.cms.gov/files/document/standard-notice-consent-forms-nonparticipating-providers-emergency-facilities-regarding-consumer.pdf

Federal No Surprises Act — Notice and Consent

e The NSA form cannot be used for

— Ancillary services (items/services related to emergency medicine, anesthesia, radiology,
pathology, neonatology; items/services provided by assistant surgeons, hospitals, intensivists;
diagnostic services (radiology and labs); or items/services provided where there was no
participating provider who could furnish such item/service at the facility.

— Items/services resulting from unforeseen, urgent medical needs.
e If provider does not provide/obtain signed notice and consent, provider bills the

patient’s health plan and, if the amount the health plan pays is insufficient, the

provider’s only option for additional payment is to submit to CMS’ independent dispute
resolution.
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Federal No Surprises Act — Good Faith Estimate

Self-pay and uninsured patients have a right to a Good Faith Estimate (“GFE”) of the cost of care 45 CFR
$149.610.

e Providers and facilities are required to post a notice on their websites and on-site. This notice informs
patients that they are entitled to receive the GFE.

e Providers and facilities are required to provide a GFE upon request or at the time of scheduling health
care services (if scheduled at least three days prior to the appointment).

e Must include:
— Patient name and date of birth
— List and description of items/services, diagnosis and service codes, and expected charges
— Provider’s name, NPl and TIN
— List of related services that require separate scheduling

— Disclaimers

e CMS template can be found at https://www.cms.gov/files/document/good-faith-estimate-example.pdf
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https://www.cms.gov/files/document/good-faith-estimate-example.pdf

Surprise Bills — New York

e Unlike federal law, New York has additional disclosure requirements, including information that
must be posted on provider and facility websites. NY Public Health Law §24.

e There are different disclosure requirements depending on the type of provider or facility. Failure
to provide these disclosures can trigger surprise bill designation. NY Financial Services Law §603.

e Providers who are out-of-network with a patient’s insurance must inform those patients in
advance that they can request the amount (or an estimate) of what they will be billed. Must
provide upon patient request. NY Public Health Law §24.

e If an in-network provider refers to an out-of-network provider without explicit patient consent,
that is a surprise bill. NY Financial Services Law §603.

 The provider will be restricted to only collecting whatever the applicable cost-sharing amount
would be if they were in-network. NY Financial Services Law §606.
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Surprise Bills — New Jersey

 |f a health care professional does not participate in the patient’s health plan, then:

— Before scheduling a non-emergency procedure, the professional must inform the covered
person that they are out-of-network and that the amount or estimated amount the
professional will bill the covered person for the services is available upon request.

— If the patient requests, disclose to the covered person in writing the amount or estimated
amount that the health care professional will bill the covered person for the service.” N.J.S.A.
§26:255-5(a).

 |f a covered person receives inadvertent out-of-network services, the provider is
prohibited from billing the individual in excess of any cost-sharing amount. Any
disagreement on the fees received from the patient’s health plan would be subject to
arbitration. N.J.S.A. §§26:255-8, 9.
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Surprise Bills — Connecticut

e Connecticut’s statute is more tailored, addressing emergency services and defining
“surprise bills” to include those non-emergency services rendered by out-of-network
providers at in-network facilities, though it also includes lab services provided upon the
referral of an in-network provider. C.G.S.A. §38a-47aa.

* Insured patients will only be required to pay the applicable in-network cost sharing
amounts. C.G.S.A. §38a-47aa.
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Surprise Bills — Florida

e Florida’s statute is also more tailored, addressing emergency services and defining
“surprise bills” to include those non-emergency services rendered by out-of-network
providers at in-network facilities where the patient does not have the ability and
opportunity to choose a participating provider. Insured patients will only be required to
pay the applicable in-network cost sharing amounts. FL ST §627.64194.

e However, Florida also has cost disclosure requirements for certain facilities, such as
hospitals and ASCs. “Before providing any nonemergency medical services, each
licensed facility shall provide in writing or by electronic means a good faith estimate of
reasonably anticipated charges by the facility for the treatment of a patient’s or
prospective patient’s specific condition.” FL ST §395.301.
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Medical Debt

e There are federal and state protections for medical debt that do not extend to other
types of debt, such as:

— Prohibitions against wage garnishment and property liens;
— Prohibitions against reporting medical debt to credit bureaus; or
— Limitations on interest rates.
e Providers can send bills to collections, however, several states ban providers reporting
medical debt to credit rating agencies for use in consumer credit reports. Some states

further specify that any portion of a medical debt reported to a credit rating agency is
void. NY Public Health Law §4926; N.J.S5.A. §56:11-58, 62; C.G.S.A. §20-7i.

 |f you use a credit card to pay for medical services or items, it is no longer considered
“medical debt.” NY Public Health Law §4925; N.J.S.A. §56:11-57; C.G.S.A. §20-7i.
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Credit Cards — New York

e Hospitals and health care providers are prohibited from:
— Requiring credit card pre-authorization;

— Requiring patient keep a credit card on file prior to providing emergency or medically necessary
medical services.

Note: DOH has clarified that health care providers may ask patients to voluntarily choose to have a credit
card on file, as long as they do not require it. DOH Letter, 10/18/24, available at:
https://health.ny.qov/facilities/hospital/financial _assist/docs/dal 24-01.pdf.

e Hospitals and health care providers must notify patients about the risks of paying for medical
services with a credit card each time a credit card is used to pay for services:

— Medical bills paid by credit card are no longer considered medical debt;
— By paying with a credit card, patients are forgoing federal and state protections around medical debt;

— Patients must affirmatively acknowledge forgoing these protections by paying with a credit card. NY
General Business Law §519-a.
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https://health.ny.gov/facilities/hospital/financial_assist/docs/dal_24-01.pdf

Protection and
Disclosure of
Information



A Refresher on Disclosing Patient Information

e Generally, HIPAA allows for access, use and disclosure of PHI for treatment, payment
and health care operations without consent.

e However, state laws may be more restrictive, and even if implied or verbal consent
might be defensible, written consent is more defensible:

— New York requires providers to obtain consent before disclosing any patient information to
third parties for non-treatment purposes (e.g., disclosures to insurance companies for
payment require consent). NY Public Health Law §18.

— Similarly, in Florida, providers cannot disclose medical records to any person other than the
patient, their legal representative, or other healthcare providers involved in their care, unless
the patient provides a written authorization. FL ST §456.057(7).
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Don’t Click ‘Send’ Just Yet...

e The Controlling the Assault of Non-Solicited Pornography and Marketing (“CAN-SPAM”)
Act establishes rules for the use of email for commercial purposes (e.g., advertising or
marketing). 15 U.S.C. §7701 et seq., see also 16 C.F.R. Part 316.

e While a provider is not required to obtain an explicit consent to send marketing emails
to its patients, these emails must provide recipients with the opportunity to “opt out” of
receiving future commercial emails. 15 U.S.C. §7704(a)(3).

— If a patient chooses to “opt out,” providers must obtain a patient’s affirmative consent to
begin sending marketing emails again. /d. at (a)(4)(B).

* Even though consent may not be required under CAN-SPAM, we recommend that it be
obtained as a best practice in order to, among other things, avoid patient complaints
and remind patients to keep their email information up-to-date.
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“Can | Text That? Maybe Not.”

e Generally, the Telephone Consumer Protection Act of 1991 (TCPA) requires any entity to
obtain an individual’s express written consent before sending an automated call or text
to a mobile number. 47 U.S.C.A. §227(b)(1)(A).

— However, in a 2012 Report and Order, the FCC determined that HIPAA’s existing protections
already safeguarded consumer privacy, resulting in the FCC exempting prerecorded “health
care-related” messages (i.e., communications that are related to a patient’s health or health
care services) via phone or text message from the TCPA’s consent requirements. FCC Report
and Order FCC 12-21, issued February 15, 2012, paragraphs 57-65.

Example: Practice sends automated text messages to all patients with general patient
satisfaction survey.

— Under the TCPA, this message would not fall within the “health care-related” exception and
requires express written consent from the patient.
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Say What You Mean, Mean What You Say (And Do It Too)

e The FTC Act primarily aims to protect consumers from unfair or deceptive trade
practices. 15 U.5.C.A. §41 et seq.

Examples:

 Misleading Privacy Policies: A telemedicine platform’s privacy policy states it will not
share patients' personal health information with third parties unless explicitly
authorized. However, the company later shares patient data with third-party advertisers
or other entities without proper consent.

e Failure to Follow Opt-Out Options: A health plan or telemedicine service allows patients
to opt out of certain marketing communications but does not honor the opt-out request
or continues to contact patients after they have unsubscribed.
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A Few Final Thoughts



Hit Pause Before You Record.

e Recording medical visits, via telemedicine or in-person, can be a useful tool for
treatment, as well as training and quality assurance.

 The Joint Commission requires its hospitals to comply with relevant laws and regulations
when making and using recordings, films, or other images of patients.

— This includes photographic, video, digital, electronic, or audio media.
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But What About Everyone Else?

 Under Federal law and in most states, it is not required to obtain express consent to
record medical visits.

— Notable Exceptions: Connecticut and Florida require all parties to a conversation to consent to
a recording. C.G.S5.A §52-570d(a); FL ST §934.03(2)(d), FL ST §934.10.

 While consent may not be required, providers should consider it a best practice to
inform and obtain consent from patients before recording any communications.

— Doing so fosters transparency, maintains trust in the provider-patient relationship, and helps
avoid potential disputes or misunderstandings, especially in sensitive clinical settings

— Consent may be obtained in writing, or may be received orally and documented in the
patient’s medical record.
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Acknowledgement of Notice of Privacy Practices

 HIPAA requires a Covered Entity provider make a good faith attempt obtain a patient’s
written acknowledgement of the patient’s receipt of the Covered Entity’s Notice of
Privacy Practices (“NOPP”) the first time that the patient is seen at the Covered Entity.

* In an emergency, if the patient or his/her personal representative is unable to obtain the
NOPP, it should be obtained as soon as reasonably possible.

 The acknowledgement can be incorporated into admitting documents or may be a stand
alone document. 45 CFR §164.520.
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Reproductive Health Requirements — New Jersey

A covered entity shall inform the patient or the patient's conservator, guardian, or other
authorized legal representative of the patient's right to withhold such written consent at
or before the time reproductive health care services are rendered or at such time as the

patient discloses any information relating to reproductive health care services that have
been previously rendered. N.J.S.A. §2A:84a-22.18.
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Reproductive Health Requirements — Connecticut

Connecticut Law prohibits all HIPAA covered entities from disclosing, in any civil action or
probate, legislative or administrative proceeding, any records, communications or
information relating to “reproductive health care services” received by a patient unless
the patient or the patient’s representative “explicitly consents in writing.”

A covered entity shall inform the patient or the patient's conservator, guardian or other
authorized legal representative of the patient's right to withhold such written consent.

C.G.S.A. 852-146w.
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111 Great Neck Road, Suite 600
Great Neck, NY 11021
Tel: 516.393.2200
Fax: 516.466.5964

350 Bedford Street, Suite 406A
Stamford, CT 06901
Tel: 203.316.0483
Fax: 203.316.0493
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Albany, NY 12207
Tel: 518.242.7582
Fax: 518.242.7586

401 E Las Olas Boulevard, Suite 1423
Fort Lauderdale, FL 33301
Tel: 754.228.3853
Fax: 754.228.3852

411 Hackensack Avenue, 10th Floor
Hackensack, NJ 07601
Tel: 201.883.1030
Fax: 201.883.1031

1717 K Street NW, Suite 900
Washington, DC 20006
Tel: 202.780.3366
Fax: 202.780.3366

Although this document may provide information concerning potential legal issues, it is not a substitute for legal advice from qualified counsel. Any opinions or conclusions provided in this document
shall not be ascribed to Garfunkel Wild, P.C. or any clients of the firm. The document is not created or designed to address the unique facts or circumstances that may arise in any specific instance, and
you should not and are not authorized to rely on this content as a source of legal advice and this seminar material does not create any attorney-client relationship between you and Garfunkel Wild, P.C.
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